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INTRODUCTION 

Appellants Franklin High Yield Tax-Free Income Fund and Franklin 

California High Yield Municipal Fund (collectively, “Franklin”) and appellee City 

of Stockton, California (the “City”) hereby jointly move for a three-week extension 

of the briefing deadlines established in this appeal so that (a) Franklin may file its 

opening brief and excerpts of the record on or before March 23, 2015; (b) the City 

and other appellees interested in participating in this appeal may file their 

responsive briefs and supplemental excerpts of the record on or before 

May 28, 2015; and (c) Franklin may file its reply brief on or before June 25, 2015.  

This is the second request for an extension; the first request was also jointly made. 

BACKGROUND 

On December 1, 2014, this Court entered the Briefing Order,1 which 

required Franklin’s opening brief to be filed by January 15, 2015, and other briefs 

to be filed thereafter.  Due to delay in entry of a confirmation order, on 

December 17, 2014, Franklin and the City filed the Joint Motion For Extension Of 

Time To File Principal And Reply Briefs2 (the “Initial Motion”), seeking an 

extension of those briefing deadlines.   

On January 12, 2015, the Court granted the relief requested in the Initial 

Motion, entering the Order Re Motion For Extension Of Time And To Exceed 

                                                 
1 [B.A.P. Docket No. 3]. 
2 [B.A.P. Docket No. 9].  Capitalized terms are as defined in the Initial Motion. 
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Word Limit Requirements (the “Scheduling Order”).3  Pursuant to the Scheduling 

Order, Franklin’s principal brief and excerpts of the record are now required to be 

filed on or before March 2, 2015, responsive briefs and supplemental excerpts of 

the record by any appellees are to be filed on or before May 7, 2015, and 

Franklin’s reply brief is to be filed on or before June 4, 2015. 

At the time of the Initial Motion, the Bankruptcy Court had issued an oral 

ruling confirming the Plan but had not issued a written opinion or entered a 

confirmation order.  Franklin and the City anticipated that the Bankruptcy Court 

would enter a confirmation order in sufficient time to enable this appeal to proceed 

within the briefing deadlines established by the Scheduling Order.  

The Bankruptcy Court, however, ultimately did not enter a confirmation 

order until February 4, 2015, at which time the Court entered the Order 

Confirming First Amended Plan For The Adjustment Of Debts Of City Of Stockton, 

California, As Modified (August 8, 2014)4 (the “Confirmation Order”) and the 

Opinion Regarding Confirmation And Status Of CalPERS5 (the “Opinion”). 

                                                 
3 [B.A.P. Docket No. 12].  That order also approved the relief requested by 

Franklin in Appellants’ Motion For Leave To Exceed Word Limit Requirements 
[B.A.P. Docket No. 10]. 

4 [Bankr. Docket No. 1875]. 
5 [Bankr. Docket No. 1873]. 
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Thereafter, on February 11, 2015, the City filed a motion to amend the 

Opinion pursuant to Bankruptcy Rule 7052.6  The City’s motion is scheduled to be 

heard by the Bankruptcy Court on February 25, 2015.  By operation of Bankruptcy 

Rule 8002(b)(1)(A), the time for appeal of the Confirmation Order will not elapse 

until fourteen days after the Bankruptcy Court rules upon the City’s motion.  

Accordingly, although the Confirmation Order has now been entered and the 

Opinion issued, the record below remains open and in flux.  Among other things, 

the time to appeal the Confirmation Order has not yet elapsed and the full appellate 

record has not been (and cannot be) designated or delivered to the Court.  

Moreover, the Bankruptcy Court may choose to amend the Opinion as a result of 

the City’s motion.  Because that motion will not be heard until February 25, 2015 

(and ultimately may not be acted upon until a later date), the Confirmation Order 

will not become a final order until after the current March 2, 2015, deadline for 

Franklin to file its principal brief and excerpts of the record.   

ARGUMENT 

March 2, 2015, is the current deadline for Franklin to file its principal brief 

and excerpts of the record.  Responsive briefs and supplemental excerpts of the 

record are to be filed on or before May 7, 2015, and Franklin’s reply brief is to be 

                                                 
6 [Bankr. Docket No. 1889]. 
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filed on or before June 4, 2015.  Those deadlines no longer are appropriate due to 

the state of the proceedings before the Bankruptcy Court. 

Because the Confirmation Order has not yet become final and the City’s 

motion to amend the Opinion will not be heard until February 25, 2015, the record 

below is not complete and has not been (and cannot be) designated or transmitted 

to the Court.  Further, due to the possibility that the Opinion may be modified as a 

result of the City’s pending motion to amend, it is impossible for Franklin to 

ascertain the exact decision from which its appeal is being taken.  Moreover, 

because the time to appeal the Confirmation Order will not have elapsed by 

March 2, 2015, it is possible that parties other than Franklin might file an appeal 

after the date on which Franklin currently is required to file its opening brief.   

As a consequence, relief from the current briefing deadlines is warranted 

under the circumstances.  Specifically, three-week extensions of the briefing 

deadlines should allow adequate time for the Opinion to be amended (should the 

Bankruptcy Court choose to do so), the Confirmation Order to become a final 

order, and the appellate record to be designated and transmitted.  Accordingly, 

pursuant to Ninth Circuit BAP Rule 8018(a)-1, Franklin and the City request 

extension of the briefing deadlines for this appeal as follows:  (a) Franklin’s 

opening brief and excerpts of the record may be filed on or before March 23, 2015; 

(b) the responsive briefs and supplemental excerpts of the record of the City and 
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any other appellees may be filed on or before May 28, 2015; and (c) Franklin’s 

reply brief may be filed on or before June 25, 2015. 

In the event that the Confirmation Order does not become final sufficiently 

before the proposed extended deadline for Franklin’s opening brief, or in the event 

that another party initiates an appeal of the Confirmation Order, these proposed 

deadlines may need to be extended further.  Franklin and City each reserve the 

right to seek an additional extension should circumstances warrant.   

CONCLUSION 

Franklin and the City respectfully request that the Court further extend the 

briefing deadlines established in this appeal as set forth above, subject to further 

extension should circumstances warrant.  

Dated:  February 19, 2015	 JONES DAY  

 By:     /s/ James Johnston 
 James O. Johnston

Joshua D. Morse
 

Attorneys for Appellants Franklin 
High Yield Tax-Free Income Fund 
and Franklin California High Yield 
Municipal Fund 
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Dated:  February 19, 2015 ORRICK, HERRINGTON & 
SUTCLIFFE LLP 
 

 
 By:     /s/ Marc A. Levinson 
 Marc A. Levinson

Norman C. Hile 
Patrick B. Bocash

 
Attorneys for Appellee City of 
Stockton, California 
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DECLARATION OF JOSHUA D. MORSE 

I, Joshua D. Morse, hereby declare: 

1. I am an attorney licensed to practice law in California and admitted to 

practice before, among other courts, the United States Court of Appeals for the 

Ninth Circuit.  I am an attorney with the firm of Jones Day, counsel of record for 

Appellants Franklin High Yield Tax-Free Income Fund and Franklin California 

High Yield Municipal Fund (collectively, “Franklin”).  I make this declaration 

pursuant to Ninth Circuit BAP Rule 8018(a)-1(b)(1) and Bankruptcy 

Rule 8013(a)(2)(C) in support of the Joint Motion For Further Extension Of Time 

To File Principal And Reply Briefs (the “Motion”).1   

2. I have personal knowledge of the facts set forth herein and if called as 

a witness I could testify competently to such facts. 

3. The relief requested in the Motion, which is the second request for 

such relief, is being sought jointly by Franklin and the City.   

4. On December 1, 2014, this Court entered the Briefing Order,2 which 

required Franklin’s opening brief to be filed by January 15, 2015, and other briefs 

to be filed thereafter.  Due to delay in entry of a confirmation order, on 

                                                 
1  Initially capitalized terms not defined herein shall have the meaning set forth in 

the Motion. 
2 [B.A.P. Docket No. 3]. 
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December 17, 2014, Franklin and the City filed the Initial Motion3, seeking an 

extension of those briefing deadlines.   

5. On January 12, 2015, the Court granted the relief requested in the 

Initial Motion, entering the Scheduling Order.4  Pursuant to the Scheduling Order, 

Franklin’s principal brief and excerpts of the record are now required to be filed on 

or before March 2, 2015, responsive briefs and supplemental excerpts of the record 

by any appellees are to be filed on or before May 7, 2015, and Franklin’s reply 

brief is to be filed on or before June 4, 2015. 

6. At the time of the Initial Motion, the Bankruptcy Court had issued an 

oral ruling confirming the Plan but had not issued a written opinion or entered a 

confirmation order.  Franklin and the City anticipated that the Bankruptcy Court 

would enter a confirmation order in sufficient time to enable this appeal to proceed 

within the briefing deadlines established by the Scheduling Order.  

7. The Bankruptcy Court, however, ultimately did not enter a 

confirmation order until February 4, 2015, at which time the Court entered the 

Confirmation Order5 and the Opinion.6 

                                                 
3 [B.A.P. Docket No. 9].  Capitalized terms are as defined in the Initial Motion. 
4 [B.A.P. Docket No. 12].  That order also approved the relief requested by 

Franklin in Appellants’ Motion For Leave To Exceed Word Limit Requirements 
[B.A.P. Docket No. 10]. 

5 [Bankr. Docket No. 1875]. 
6 [Bankr. Docket No. 1873]. 
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8. Thereafter, on February 11, 2015, the City filed a motion to amend the 

Opinion pursuant to Bankruptcy Rule 7052.7  The City’s motion is scheduled to be 

heard by the Bankruptcy Court on February 25, 2015.  By operation of Bankruptcy 

Rule 8002(b)(1)(A), the time for appeal of the Confirmation Order will not elapse 

until fourteen days after the Bankruptcy Court rules upon the City’s motion.  

9. Accordingly, although the Confirmation Order has now been entered 

and the Opinion issued, the record below remains open and in flux.  Among other 

things, the time to appeal the Confirmation Order has not yet elapsed and the full 

appellate record has not been (and cannot be) designated or delivered to the Court.  

Moreover, the Bankruptcy Court may choose to amend the Opinion as a result of 

the City’s motion.  Because that motion will not be heard until February 25, 2015 

(and ultimately may not be acted upon until a later date), the Confirmation Order 

will not become a final order until after the current March 2, 2015, deadline for 

Franklin to file its principal brief and excerpts of the record.   

I hereby declare under penalty of perjury under the laws of the State of 

California and the United States of America that the foregoing is true and correct.  

This Declaration was signed on February 19, 2015, at San Francisco, California. 

By:  /s/ Joshua D. Morse   
       Joshua D. Morse 

                                                 
7 [Bankr. Docket No. 1889]. 
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 I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the Bankruptcy Appellate Panel for the Ninth Circuit by using the 

appellate CM/ECF system on February 19, 2015. 

 Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 

 I further certify that some of the participants in the case are not registered 

CM/ECF users.  I have mailed the foregoing document by First-Class Mail, 

postage prepaid, to the following non-CM/ECF participants: 

 

Assured Guaranty Corp. and Assured Guaranty Municipal Corp. 
Jeffrey E. Bjork 
Jennifer A. Ratner 
Christina M. Craige 
555 W 5th St. 
Los Angeles, CA 90013 
 
Assured Guaranty Corp. and Assured Guaranty Municipal Corp. 
Christopher J Cox 
Weil, Gotshal & Manges LLP 
201 Redwood Shores Parkway 
Redwood Shores, CA 94065 
 
Assured Guaranty Corp. and Assured Guaranty Municipal Corp. 
Guy S. Neal 
Sidley Austin LLP 
1501 K St., N.W. 
Washington, DC 20005-0000 
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Assured Guaranty Corp. and Assured Guaranty Municipal Corp. 
Marcia L. Goldstein 
Debra Dandeneau 
Weil, Gotshal & Manges L.L.P. 
767 Fifth Ave. 
New York, NY 10153-8000 
 
Stockton City Employees Association, Stockton Professional Firefighters – Local 
456 and Operating Engineers Local No. 3 
John T. Hansen 
582 Market Street 
Suite 1903 
San Francisco, CA 94105-0000 
 
Wells Fargo Bank, National Association, as Indenture Trustee 
William W. Kannel 
Michael Gardener 
Adrienne K. Walker 
Mintz, Levin, Cohen,Ferris, Glovsky and Popeo P.C. 
One Financial Center 
Boston, MA 02111 
 
 
Signature: /s/ Kevin Floyd   
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